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DI NAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
incone tax of $4,731 for the taxable year 1995.

The issue for decision is whether petitioners are entitled
to a disabl ed access credit under sections 38 and 44.

Sone of the facts have been stipulated and are so found.

The stipulations of fact and the attached exhibits are

i ncorporated herein by this reference. Petitioners resided in
Brentwood, California, on the date the petition was filed in this
case.

Petitioner husband (petitioner) purchased a panoram c x-ray
machine in 1995 for use in his general dentistry practice at a
cost of $16,012.75. The new x-ray machi ne replaced and updat ed
anot her panoram c x-ray machi ne which petitioner had purchased in
1969, but which was still fully functional. The new machi ne
occupi ed substantially | ess space than the ol d nmachi ne, and,
because of limted space in petitioner’s office, the new machi ne
al l owed petitioner to x-ray patients who were in wheelchairs or
who used crutches or walkers. |In addition to the new panoramc
x-ray, petitioner also had two periapical/bitewi ng x-ray machi nes
purchased in 1980 and 1982. Petitioner admtted at trial that,
al t hough he purchased the new panoram c x-ray machi ne because of
its ability to treat disabled patients, the other two x-ray

machi nes had been adequate in the past to neet the needs of his
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di sabl ed patients without resort to the replaced panoram c x-ray
machi ne.

On petitioners’ joint Federal incone tax return for taxable
year 1995, petitioners clainmed a $4,731 disability access credit
for the x-ray machi ne under sections 38 and 44. Petitioners also
claimed a $16, 012 deduction for the x-ray machi ne on the Schedul e
C, Profit or Loss From Business, filed for petitioner’s dentistry
practice. The deduction was clainmed pursuant to an el ection nade
by petitioners to expense the full purchase price of the x-ray
machi ne under section 179(a).?

In the statutory notice of deficiency, respondent’s sole
adj ust nrent was the disall owance of the disabled access credit.
Respondent did not disallow the section 179(a) expense deducti on.

Subject to various [imtations, an eligible small business
is entitled to a disabled access credit for eligible access
expenditures for the taxable year. Secs. 38, 44. The anount of
t he di sabl ed access credit is determ ned under section 44 and is
al l oned as a general business credit under section 38. In
general , expenditures nmade to conply with the Anericans Wth
Disabilities Act of 1990 (ADA), Pub. L. 101-336, 101 Stat. 327,
are eligible access expenditures. See sec. 44(c)(1); Fan v.

Comm ssioner, 117 T.C 32 (2001). Taxpayers are prohibited from

Petitioners also filed an anended return for taxable year
1995. The changes made by this return are not relevant to this
case and are reflected in the statutory notice of deficiency.
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gaining a benefit fromthe same expenditure both for a disabled
access credit and for another deduction or credit: “In the case
of any anmount of the credit determ ned under this section * * *
no deduction or credit shall be allowed for such anmount under any
ot her provision of this chapter.” Sec. 44(d)(7)(A).

A taxpayer may el ect to expense, rather than capitalize,
certain property used in a trade or business. Sec. 179(a), (c).
The el ection nmust be made on the taxpayer’s first incone tax
return for the taxable year to which the election applies. Sec.
179(c)(1)(B); sec. 1.179-5(a), Inconme Tax Regs. Once nade, the
el ection is irrevocabl e and binding upon the taxpayer unless
revoked with the consent of the Comm ssioner. Sec. 179(c)(2);
sec. 1.179-5(a) and (b), Incone Tax Regs. Taxpayers are
prohi bited from gai ning a double benefit froma section 38
credit: “No credit shall be all owed under section 38 with
respect to any anount for which a deduction is allowed under
subsection (a).” Sec. 179(d)(9). The regulations simlarly
provide that “If a taxpayer elects to expense under section 179,
no section 38 credit is allowable for the portion of the cost
expensed.” Sec. 1.179-1(g), Incone Tax Regs.

Section 179 and the regul ations thereunder control in this
case. Petitioners elected to expense the entire purchase price
of the x-ray machine on their 1995 tax return and were all owed a

deduction in the full anpbunt of its cost. They consequently are
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not entitled to a credit under sections 38 and 44 for any portion

of its cost. Sec. 179(d)(9); King v. Comm ssioner, T.C Meno.

1990-548; sec. 1.179-1(g), Incone Tax Regs. At trial,
petitioners conceded that entitlenent to the credit woul d nean
that they are not entitled to the full anmount of the deduction.
Thi s concessi on presupposes the argunent that petitioners could
“di sclaint the deduction in favor of the credit even though they
made a section 179(c) election. This is not the case, however,
because the election is irrevocable and binds petitioners. Sec.

179(c)(2); King v. Conmi ssioner, supra;? sec. 1.179-5(a) and (b),

| ncome Tax Regs.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.

2Al t hough we need not delve into the details of whether

petitioners otherw se would have been entitled to the disabled
access credit, we note that petitioner admtted that he had been
able to adequately treat his disabled patients w thout access to
a panoram c x-ray machine. See Fan v. Conmm ssioner, 117 T.C 32,
38-39 (2001) (taxpayers were not entitled to a disability access
credit in part because of already existing conpliance with the
ADA) .




